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Title 40—Protection of the Environment

CHAPTER I—ENVIRONMENTAL
PROTECTION AGENCY

SUBCHAPTER D—WATER PROGRAMS

PART 128—~PRETREATMENT STANDARDS

On July 19, 1973, notice was pub-
lished in the FepeEraL REGISTER that the
Environmental Protection Agency was
‘proposing standards for pretreatment of

_pollutants introduced into publicly
owned treatment works pursuant to sec-
tion 307(b) of the Federal Water Pollu-
tion Control Act Amendments of 1972
(the Act) . Written comments on the pro-
posed rulemeking were invited and re-
celved from interested parties and the
public. In addition, g public hearing was
held in ‘Washington, D.C., on September
26, 1973, The Environmental Protection
Agency has carefully considered all com-
ments received and the record of the
public hearing. All written comments
and a transcript of .the public hearing
are on file with the Agency. As indicated
below, the regulation has been modified
in response to some of the comments.
The following discussion also outlines
the reasons why other suggested changes

* were not made.

Under section 307(b) of the Act, Fed-
eral pretreatment standards are designed
to achieve two purposes: (1) To protect
the operation of publicly owned treat-
ment works, and (2) to prevent the dis-
charge of pollutants which pass through
such works inadequately treated.

Section 128.131 sets forth a number of
prohibitions designed to protect the op-
eration of publicly owned treatment
works., The prohibitions are self-ex-
planatory. One commenter suggested
that § 128.131 is deficient in that it fails
to impose specific numerical limitations
on the discharge of pollutants that in-
terfere with the operation of publicly
owned treatment works. However, the
Agency has been unable to formulate
such specific numerical limitations. In
the first place, the data that are
presently available are not considered
sufficient to support uniform national
standards prescribing permissible con-
centrations of particular pollutants in
publicly owned treatment works. More-
over, the degree that any pollutant in~
terferes with the operation of a publicly
owned treatment works depends on
the concentration of pollutant in
the treatment works itself, rather
than the concentration in each user’s
efluent. But for a national pretreat-
ment standaard to be workable and
enforceable, it must prescribe the qual-
ity of the user’s efiluent; otherwise, the
user will not know what steps he must
take to comply with the standard. It is
impossible in a uniform national pre-
treatment standard to relate the quality
of the user’s efiuent to the concentration
of varlous pollutants in the publicly
owned treatment works, since this rela-
tionship will vary in each sewer system
depending on the quantity of the user’s
effluent as compared with the quantity of
other effluents in the system.
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Section 128.133 is based on the premise
that pollutants which pass through pub-
licly owned treatment works in amounts
greater than would be permitted as a
minimum treatment- requirement for
similar industrial sources discharging di-
rectly to navigable waters should be con-
sidered adequately treated. The fact that
a discharger chooses to use a municipal
sewer system, rather than discharging
his wastes directly to the navigable
watérs, should not as a matter of general
principle involve a penalty to the en-
vironment.

On the basis of this premise, § 128.133
requires users in industrial categories
subject to effluent guidelines issued under
section 304(b) of the Act, which are
discharging incompatible pollutants to
publicly owned treatment works, to
adopt best practicable control technol-
ogy currently available, as.defined by the
Administrator pursuant to section 304
(b) of the Act.

During the public comment period,
questions were raised as to whether the
effluent limitations guidelines would be
appropriate in all cases for application to
users of publicly owned treatment
works, The Agency recognizes that for
some 'industrial categories it may be
necessary to further refine the efluent
limitations guidelines to deal with prob-
lems that may arise in the application of
such guidelines to wusers of publicly
owned treatment works. However, the
Agency believes that any adjustments re-
quired for particular industrial catego-
ries should be considered in connection
with the promulgation of the individual
effluent guidelines, rather than in the na-
tional pretreatment standard. Accord-
ingly, when effluent limitations guidelines
are promulgated for individual industrial
categories, the Agency will also propose
a separate provision for their application
to users of publicly owned treatment
works. Additional language has been
added to § 128.133 to clarify this intent.

It was unclear whether §128.133 as

proposed covered sources that would be
new sources if they were discharging di-
rectly into the navigable waters. Section
307(c) of the Act requires promulgation
of separate pretreatment standards for
such sources. Pursuant to section 307(c),
the Agency has proposed pretreatment
standards for such sources in connection
with its proposal of new source perform-
ance standards under Section 306 of the
Act. Accordingly, § 128.133 has been mod-
ified to make it clear that it covers only
sources that are not subject to section
307(e) of the Act.

Section 128.133 allows g credit for the
percentage removal of an incompatible
pollutant to which the publicly owned
treatment works is committed in its per-
mit. To insure the basis for allowing such
credit, a commitment with respect to a
percentage removal of an incompatible
pollutant will be included in the permit
at the request of a municipality where
a basis for such commitment can be
demonstrated.

Some commenters suggested that the
credit in § 128,133 for removal at the

joint treatment works, where there is o
commitment to such removal in the
NPDES permit, is unrealistic, since mu~
nicipalities will be unwilling to entot into
such commitments. However, in order to
achieve the goal of preventing the dis-
charge of incompatible pollutants
through municipal systems in smounts
greater than the minimum requirements
if the discharge were directly into the
navigable waters, it 1s necessary that tho
required reduction be contained in an
enforceable commitment elther on the
part of the industrial user or the joint
treatment works. The Industrial user
should not be relieved of the commit-
ment to achieve the required degreo of
reduction except to the extent that the
joint treatment works is able to assumo
a commitment to remove the pollutant.

One commenter sugpested that usors
should be required to comply with toxic
efluent standards under section 307(a)
of the Act, as well as the requiroment of
best practicable control technology cur-
rently available under section 301 (b) and
304(b) of the Act, However, toxic effluent
standards will be designed to proteob
aquatic life in the recelving body of
water from both acute and chronic ef-
fects. Acute effects will be covered by
concentration standards while chronic
effects will be covered by welght limita«
tions. Both types of standards will be
applicable to the discharge from the pub=
licly owned treatment works. Toxic efifu-
ent standards will not be designed to
protect sewer systems, and thus it would
not be appropriate to apply them to dig-
charges into the system. To the extont
that toxic materials in the users’ dls-
charges interfere with the operation of
publicly owned treatment works, the
problem can be otherwise addressed
under these standerds (§128.131) or
under local standards using the protroat-
ment guidelines issued under section
304(f) of the Act. While toxic matorinls
in the users’ discharge may appear in
the sludee generated by the publicly
owned treatment works, the Apency has
no basis for making o nstional deter-
mination that the resultant sludge dis-
posal problem is any worse than tho
problem that would be created if tho
individual users removed the toxlcs from
their effluent and disposed of the restilte
ant materials individually. This 18 o
factor which must be determined by
State and local authorities, taking into
account the capabilities of their sludge
disposal system and the pollutants pres=
ent in the wastes from industrial users.

The presence of toxic pollutants in
toxic amounts is utilized in the regula-
tion in order to identify “major con-
tributing. industries” for purposes of the
pretreatment requirements for income-
patible pollutants. The purpose here is to
identify industrial users whose effluent
is significant enough to warrant the im-
position of confrols based on best prac-
ticable control technology currently
available without undue administrative
burden, rather than to indicate that it
is appropriate to impose toxic efiluent
standards on industrial users.
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The definition of “compatible pollut-
ant” has been broadened to recognize
the fact that some joint treatment works
are designed to achieve substantial re-
moval of pollutants other than the four
pollutants listed in the definition in the
proposed regulation (BOD, suspended
solids, pH, and fecal coliform bacteria).
Where the joint treatment works was

designed to and does achieve substantial .

removal of a pollutant, it is not appropri-
ate to -require the industrial user to
achieve best practicable control tech-
nology currently available, since this
would lead to an uneconomical duplica-
tion of treatment facilities. While the
term “substantial removal” is not sub-
ject to precise definition, it generally con-
- templates removals in the order of 80
percent or greater. Minor incidental re-
movals in the order of 10 to 30 percent
are not considered “substantial”.

‘There was a diversity of comments on
the length of the time for compliance
and its relation to the promulgation of
the definition of best practicable control
technology currently available. The Act
requires that pretreatment must specify
a time for compliance not to exceed three

- years from the date of promulgation. The
Agency has concluded that a period not
greater than three years from the date
_of promulgation is appropriate for com-
pliance for § 128.131. For Section 128.133
the same period is also considered an ap-
propriate time for compliance. However,
the standard set forth in § 128.133 will
not be complete until promulgation of
the separate provision, as required by
Section 128.133, setting forth the applica-
tion to pretreatment of the efiluent
limitations guideline for a given in-
dustrial category.

Accordingly, §128.140 provides that
the period of compliance with § 128.133
will not commence for any particular
category of user until promulgation of
that separate provision. Section 128.140
has been further modified to establish an
interim requirement for commencement
of construction, and a requirement for
compliance reports. It was concluded that
without such reguirements, timely com-
pliance with the pretreatment standard
might be unenforceable as a practical
matter. -

Some commenters questioned the need
for these pretreatment standards or the
relationship between these standards and
local pretreatment programs. It is im-
portant to note the clear requirements in
the Act that there be both national pre-
treatment standards, Federally enforce-
able, and EPA pretreatment guidelines to
assist States and municipalities in
developing local pretreatment programs.
The Agency recognizes that in some cases,
these pretreatment stbndards may not be
sufficient to protect the operation of a
publicly owned freatment works or to
enable the treatment works to comply
with the terms of its NPDES permit. This
may be the case, for example, when the
terms of the permit for the publicly
owned treatment works are dictated by
water quality standards or toxic stand-
ards. In such cases, the State or munici-
pality may have to impose more stringent
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pretreatment standards under State or
-local laws than are specified in these
regulations to enable compliance with
NPDES permits issued to publicly owned
treatment works. The agency considers it
essential that such Jocal pretreatment
requirements be established for each sys-
tem where necessary to ensure compll-
ance with the NPDES permit.
Pretreatment guidelines will be pub-
lished, pursuant to section 304(f) of the
Act, to assist the States and municipali-
ties in establishing thelr own pretreat-
. ment requirements.

Effective date. This regulation will be-
come effective December 10, 1973.
JOHI? QUARLES,
Acting Administrator.

NovemBER 1, 1973.

Note—The EPA pamphlet, Protreatment of
Discharges to Publicly Owned Treatment
Work, is filed as par} of tho original docu-
ment,
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AvutHORITY: Sec, 307(b) Pub, L. 92-500; 80
Stat. 857 (33 U.S.C. 1317).

§ 128.100 Purpose.

The provisions of this part implement
section 307(b) of the Federal Water Pol-
Iution Control Act Amendments of 1972
(Public Law 92-500) hereinafter referred
to as “the Act™.

§128.101 Applicability.

The standards set forth in § 128.131
apply to all non-domestic users of pub-
licly owned treatment works. The stand-

ard set forth in § 128.133 applies only to
major contributing industries.

§128.110  State orlocal law.

Nothing in this part shall affect any
pretreatment requirement established by
any State or local law not in conflict with
any standard established pursuant to this
Part. In particular cases, a State or
municipality, in order to meet the efluent
limitations in a NPDES permit for a pub-
licly owned treatment works may find it
necessary to impose pretreatment re-
guirements stricter than those contained

erein.

§ 128.120 Decfinitions.

Definitions of terms used in this parb
are as follows:

§128.121 Compatible pollutant

For purposes of establishing Federal
requirements for pretreatment, the term
“compatible pollutant” means biochem-
ical oxygen demand, suspended sollds,

128.133
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PH and fecal coliform bacteria, plus ad-
ditional pollutants identified in the
NPDES permit if the publicly owmed
treatment works was designed to treat
such pollutunts, and in fact does remove
such pollutants to a substantial degree.
Examples of such additional pollutants
may include: :
Chemlical exygen demand.
Total organic carbon.
Phozphorus and phosphorus compounds.
Nitrogen and nitrozen compounds.
Fatg, olls, and greaces of anlmal or vegeta-
ble origin except as prohibited under
£128.131(c).

§128.122 Incompatible pollatant.

The term “incompatible pollutant”
means any pollutant which is not a com-
patible pollutant as defined in § 128.121.

§128.123 Joint treatment works.

Publicly ovned treatment works for
both non-industrial and industrial
wastewater.

§128.124 Mnhjor contributing indusiry.

A major contributing industry is an
industrial user of the publicly owned
treatment works that: (a) Has a flow
of 50,000 gallons or more per average
work day; (b) has a flow greater than
five percent of the flow carried by the
municipal system teceiving the waste;
(¢) has in its waste, a toxic pollutant in
toxic amounts as defined in standards
Issued under section 307(a) of the Act;
or (d) is found by the permit issuance
authorlty, in connection with the issu-
ance of an NFDES permit fo the pub-
lcly owned treatment works receiving
the waste, to have significant impact,
either singly or in combination with
other contributing industries, on that
treatment works or upon the quality of
effluent from that treatment works.

§128.125 Pretreatment.

Treatment of wastewaters from
sources before introduction into the joint
treatment works.

§ 128.130 Pretreatment standards.

The following sections set forth pre~
treatment standards for pollutants intro-
ducicsl into publicly owned treatment
works.

§128.131 Prohibited wastes.

No waste introduced into a publicly
ovned treatment works shall interfere
with the operation or performance of the
works. Specifically, the following wastes
shall not, be intreduced into the publicly
ovmed treatment works:

(2) Wastes which create a fire or ex-
plosion hazard in the publicly owned
treatment works. R

(b) Wastes which will cause corrosive
structural damage to treatment works,
but In no case wastes with a pH lower
than 5.0, unless the works is designed to
accommodate such wastes.

(c) Solid or viscous wastes in amounts
which would cause obstruction to the
flow in sewers, or other interference with
the proper operation of the publicly
owned treatment works.

’
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(d) Wastes at a flow rate and/or pol-
lutant discharge rate which is excessive
over relatively short time periods so that
there is a treatment process upset and
subsequent loss of treatment efficiency.

§ 128.132 Pretreatment for compatible
pollutants,

Except as required by § 128.131, pre-
treatment for removal of compatible pol-
lutants is not required by these regula-
tions. However, States and munijcipalities
may require such pretreatment pursuant
to section 307(b) (4) of the Act.

§128.133 Pretreatment for incompati-
‘ ble pollutants.

In addition to the prohibitions set
forth in §128.131, the pretreatment
standard for incompatible pollutants in-
troduced into a publicly owned treat-
ment works by a major contributing in-
dustry not subject to section 307(c) of
the Act shall be, for sources within the
corresponding industrial or commercial
category, that established by a promul~
gated effiuent limitations guideline de-

fining best practicable control technology .

currently available pursuant to seétions
301(b) and 304(b) of the Act: Provided,
That, if the publicly owned treatment
works which recelves the pollutants is
committed, in its NPDES permit, to re-
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move a specified percentage of any in-

compatible pollutant, the pretreatment -

standard applicable to users of such
treatment works.shall be correspond~
ingly reduced for that pollutant; and
provided further that when the effluent
limitations guideline for each industry
category is promulgated, a separate pro-
vision will be proposed concerning the
gpplication of such guideline to
pretreatment.

§128.140 Time for compliance.

(a) Any owner or operator -of any
source to which the pretreatment stand-
ards required by this Part are applicable,
shall be in compliance with such stand-
ards within the shortest reasonable time
but not.later than three years from the
date of their promulgation; except that
for § 128.133, the three year compliance
period for any user shall commence with
the date of promulgation of a provision,
as required by § 128.133, setting forth the
application to pretreatment of the efiu-~
ent limitations guidelines for the appli-
cable industrial category.

(b) In order to ensure such compli-
ance, each such owner or operator shall
commence construction of gny required
prefreatment facilities within 18 months
from the date of final promulgation of
the provision required by § 128,133, set-

ting forth the application to pretreat-
ment of the efluent limitations gulde-
lines., By the time construction 1y re-
quired to be commenced, each such
owner or operator shall furnish to the
Regional Administrator (or to any State
agency with an approved NPDES permit
program) & report, on g form to be pre-
scribed by the Administrator, which
shall set forth the eflluent limits to be
achieved by such pretreatment facilities
and a schedule for the achievement of
compliance with such limits by the re-
quired date. A copy of such report shall
be furnished to the municipality or
agency operating the publicly owned
treatment works into which such pol-
lutants are discharged. Thereafter, each
such owner or operator shall furnish the
Regional Administrator or his deslgnee
with such additional information or re-
ports (ncluding information relating to
compliance with efluent imits and
schedules for completion of pretreat-
ment facilities) as he may request.

* (¢) Nothing contained herein shall
prevent any municipality or other
agency from requiring more stringent
pretreatment standards or a moro
stringent compliance schedule, than as
set forth in this part.

[FR Dac.73-23578 Filed 11-7-73;8:45 am]
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